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Procedure, the appellant, hereby suomiis the following brief.

3 T A T E M E NT 0? JURISD1CT10N

This is appeal is taken from an urder of

the Third Circuii

Court., Murray Department finding appellant not, impecunious and
denying transcripts pursuant to a previously filed criminal
appeal

twherein Appellant was convicted of '"Driving on Suspended

License

in violation of

Murray City Ordinance 16-124.3 and

"Expired Registration"' in violation of Murray City Ordinance
18-15.2).

That case (No. 3iuG22-CAi was subsequently remanded to

the Circuit Court to determine the impecuniosity of the Appellant
and it is from that order that Appellant presently appeals.
Jurisdiction of this matter is appropriate in this Court
pursuant to Rules 3 and 4 of

the Rules of the Utah Court of

Appeals, Rule 26 of the Utah Rules of Criminal Procedure and
Article 1, Section 12 of

the Utah Constitution.

Furthermore,

jurisdiction has already been assumed by this Court, and only
remanded for the limited purpose of determining the impecuniosity
of the Defendant.

ISSUES PRESENTED
EVIDENTIARY
1. The Court erred

1SSUES

in finding Robinson not impecunious based

on evidence not in the record or before the Court.

1

2. The Court, erred

in finding Robinson nor

aesuiie ciear ana uncontrover r

a n

p
evidence

i. n G a r G o i
issues
lower

Court

reaui re
Review

i ana L are issues
a n a trie

this

Court

ana give

Defendant

is required

fa vera Die to tne
4 6 7,

contrary.

iew
iceiice

piacec

upon

Derore

tnem

ana

' c i e a r i y e r r o 11 e o u s

to the triai

to ana will

lower Court

Court

s

trie

therefore

Sianoara

of

ruling.

m a r s h a l ! the e v i d e n c e mo s t

s ruling.

(Stat, e v. H u r s t , 621

P. 2d

(Utah C t . A p P . 1. S 31 '

3. The Court
on

ruling
4.
an

the

'due regard'

to tne

relative

interpretation
to appiy

J?' e v

imnec m i ous

Rooinson
The Court

erred

in

over-stepping

s entitlement
erred

in ruling

i n f r a c t i o n , as tne basis of

record

clearly

shows

to

it s j u r i s d i c t i o n

transcripts.
that R o b i n s o n

denial

siae is charged

and

of

is charged

transcripts, when

witn
the

with v i o l a t i o n of a ciass

E

mi sderneanor.
5.

The C o u r t

to t r a n s c r i p t s

erred

in ruling

due to the

less

serious nature

Standard
Issues
determine

3, 4, ana

the c o r r e c t n e s s

determination
under

the

5 are

and

legal

of the

of

of

issues

asking

of

entitieo

the c h a r g e s .

lower Court

s

the Court

law.

to

iegai

review

e r r o r ' s t a n d a r d , giving

conclusions

is not

Review

this C o u r t must, t h e r e f o r e

" c o r r e c t i o n of

the L o w e r C o u r t ' s

that R o b i n s o n

(State v.

no

these

issues

deference

S t e w a r d , 80 6

to
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CONSTITUTIONAL
6.

ISSUES

Denial of the preparation of transcripts at the City s

expense violates Robinson s right to appeal, waen s'ae

can not

afford to have them prepared.
Standard of Review
Issue 6 is a constitutional
"full review

issue and the Court must give it

with no deference to the lower Court's ruling.

DETERMINATIVE PROVISIONS, STATUTES AND RULES
CONSTITUTIONAL

PROVISIONS

"In criminal prosecutions the accused shall have
the right to... appeal in ail cases....'
Utah C on s t u u t i o n , Article I, Section 12
STATUTORY PROVI3 IONS
Any person may institute, prosecute, defend and
appeal any case in any court in this state by taking
and subscribing an oath, the following:
I A B do solemnly swear (or affirm) that owing to
my poverty I am unable to bear the expenses of the
action or legal proceeding which I am about to commence
( or the appeal which I am about to take), and that 1
verily believe I am justly entitled to the relief
sought by such action, legai proceeding or appeal."
Utah Code Annotated, 21-7-3 (1953)
"On such oath or affirmation being filed with any
... clerk of any court, the ... cierk shall at once
file... any papers on appeal and shall do any and ail
things necessary or proper to be done as promptly as if
the litigant had paid ail the regular fees...."
Utah Code Annotated, 21-7-4 (1953 as amended, i930)
"The following are minimum standards to be
provided by each county, city and town for the defense
3

or indigent persons in criminal cases in the courts ana
various administrative bodies of this s u t e :
. . . i 5 ) Include the raking of a first, appeal of
right and the prosecuting of other remedies before or
after a convi ct i on. . . .
Utah Code Annotated, 7 7-32-1 < 1353 as amended, 1983)
"The expenses of printing or typewriting briefs on
first appeals or right on behalf of an indigent
defendant, as well as depositions and other transcripts
shall be paid by the state, county, or municipal agency
that prosecuted the defendant at triai."
Utah Code Annotated, 77-3 2-5 (1953 as amended, 1368)
COURT RULES
"'Relevant evidence means evidence having an
tendency to make the existence of any fact that is
consequence to the determination of the action more
probable or less probable than it wouid be without the
evi denee.
Utah Rules of Evidence, Rule 401
'The jucge presiding at the triai may not testify
in that trial as a witness. No oojection need be made
in order to preserve the point.
Utah Rules of Evidence, Rule 805
' i a. ) m e original papers and exnioits riiea m tne
trial court, the transcript of tne proceedings....
snaii constitute the record
on appeals in ail cases. . . .
iejii)
Within 10 days after filing the notice of
appeal, the appellant shall request ... a transcript of
such parts of the proceedings ... as the appellant
deems necessary...."
Utah Rules of Appellate Procedure, Rule 11
"(a) ... The transcript shall be completed within
30 days of the request....
(b)(1) In criminal cases, ail of the original
papers and the index prepared pursuant to Rule 11(b)
will be transmitted by the cierk of the trial court to
the clerk of the appellate court upon completion of the
transcript under paragraph (a) above...."
Utah Rules of Appellate Procedure, Rule 12
OTHER PROVI 3 IONS
"2) An indigent person is one whose income is
below the applicable rate in the eligibility income
guide lines set forth in Attachment B...."
Colorado Supreme Court Directive, 69-3 (See Addendum)
4

'"ELIGIBILITY INCOME GUIDELINES
Size of rami iy

Monthly Income

Y e a r ly

I n c o-m e

3
$1,047.82
$12,575...
Colorado Supreme Court Directive , 89-3, A11 a c rime n t B i See
Addendum)

STATEMENT OF THE_^ii5Ii
NATURE OF THE CASE
This matter is an appeal from the final order .of the Third
Circuit Court, Murray Department,, the Honorable L.H. Griffiths
presiding and finding the Defendant, in a criminal appeal as of
right, to be not impecunious and to not be entitled to the
preparation of the transcripts for appeal at the expense of
Murray City.

The matter has been consolidated with a Petition

for Writ of Mandamus filed by

the Appellant, seeking the higher

Court to Order the lower Court to order transcripts of the
impecuniosity proceedings.
COURSE OF PROCEEDINGS
This matter originated as a criminal appeal as of right
(Case No. 310022-CA), in which the Defendant filed an Affidavit
of Impecuniosity and a Request, for Transcripts along with other
appeal documents.

No transcripts were prepared and therefore

when the briefing schedule was set the Defendant/Appellant moved
for Enlargement of Time and at the same time moved this Court for
an Order requiring Transcripts be prepared.
This Court remanded the case to the Circuit Court
specifically to determine Appellant's impecuniosity in order to

5

decide whether or not tne appellant was entitled to have
transcripts prepared at the city s expense.
in the Circuit Court.

A hearing was neid

On January 23, 1992 tne Court entered

its

order finding that Appellant was not impecunious and that further
she was not entitled to a transcript.
or

Appellant fixed Notice of Appeal, along witn Affidavit
Impecuniosity and Request for transcripts of that hearing on
January 31, 1932.

Again a briefing schedule was set and no

Transcript had been prepared, so the Appellant fiiec a Petition
for Writ of

Mandamus ordering the Lower Court to see to that the

transcripts were prepared from the impecuniosity hearing.
Court consolidated
ordered

This

the Petition for writ with this Appeai and

the transcripts prepared for the impecuniosity hearing.

This Court also stayed the proceedings in the underlying case
(91 GO22-CA) until, this matter was determined.
DI 3POSi TION IN LOWER COURT
The lower Court determined that Appellant was not
impecunious and even if she was found to be impecunious she wouid
not be entitled to a transcript at the City's expense relying on
the Court's own determination in State v. Burton, (Court of
Appeals Number 300502-CA; wherein the Circuit Court denied Burton
transcripts based upon City of 5t. George v. Smith, 614 P.2d

1154

(Utah App. 1991;; that Appellant was not entitled to transcripts
due to the nature of the charges against her.

(See Order dated

and filed in Court of Appeals January 22, 1992, Case Number
9100 2 2-CA.)

6

FACTS

i.

The original appeal in this matter was filed on January

11, 1991 and was accompanied by
Affidavit of Impecuniosity.
2.

a Motion for Transcripts and an

(Index Case Number 3Iuu22~CA t

The briefing schedule was set and Appellant

64-73;

(hereinafter

"Robinson") moved for Enlargement of Time ana at the same time
moved this Court for an Order requiring Transcripts be prepared.
3.

This Court remanded the case to the Circuit Court

specifically to determine Robinson's impecuniosity
decide whether or

in order to

not the appellant was entitled to have

transcripts prepared at tne city's expense. (Transcript F. 2, L.
9-13)
4. The City requested via Subpoena Duces Tecum, that
Robinson produce certain documents. (Transcript F. 6, L. 17-21;
?. 7 , L. 2-12)
5. In response to said request Robinson filed an amended
Affidavit of impecuniosity specifically answering all requests of
the City.

(Transcript F. 7, L 13-13; F. 10, L. 3-15; P. 12, L.

3-24 )
6. A hearing was held on October 11, 1331 at which time the
only argument made by the prosecution was that, Robinson was not
entitled to the preparation of transcripts due to the fact that
she was only charged with an ordinance violation.
was presented

to rebut her

No evidence

impecunious standing. (Transcript F.

5, L 14-25; P. 7, L. 20-25; P. 8, L. 1-8; P. 3, L.i-4)

7

7. At that hearing the Juage questioned
source of income, which is from "iree
property and her children.

lance

Robinson about ner
paralegal worn, ner

He aiso sT.aiea m a x

he nan seen ner

"many times' in his Court: room appearing wirh an attorney.
Robinson explained

tnat sne nao only oeen in tne Judge s Court

once with an attorney.
case by

She

aiso explained

thai sne worked on a

case basis and had no steady income. (Transcript F. 12, L

8-25; P. 13-15 ail; F. 16, L . 1-16;
8.
that

On January 23, 1992 the Court entered

its order finding

because Robinson had (I) appeared many times with an

attorney as his paralegal and (2) the judge had read of a case in
which.Robinson had sued

a County Sheriff alleging that she was

damaged as a paralegal due to his search of her briefcase, she
was not impecunious; and that further she was not entitled

to a

transcript oasea upon State v. Burton, a case which Judge
Griffith had only recently decided and is apparently on appeal to
this Court. (See Order dated and filed in Court of Appeals
January 22, 1392, Case Number 91UG22-CA.;
9.

Robinson filed Notice of Appeal on January 31, 1992,

along with Affidavit of Impecuniosity and Request for transcripts
of that hearing.
10.

Again a briefing schedule was set and no Transcript had

been prepared, so the Appeiiant filed a Petition for Writ of
Mandamus ordering the lower Court to see to that the transcripts
were prepared from the impecuniosity hearing.
consolidated

This Court

the Petition for Writ with this Appeal and ordered

8

the transcripts prepared for

the impecuniosity hearing.

This

Court also stayed the proceedings in the underlying case (al'ju22~
CA) until this matter was determined.

SUMMARY .[J?__AE^ii^lEliX

A transcript is an essential part or an. appeal, particularly
when most of the Issues are contained
and not in the pleadings or

in the transcript itself,

other documents.

A indigent person

is entitled

to pursue an appeal and have the costs covered by the

prosecuting

body when he files an Affidavit of

The Court erred

Impecuniosity.

in concluding that this was not so.

Robinson meets the criteria for an indigent person and the
Court erred

in ruling she die not, basing that decision on facts

not presented and irrelevant, in any case ana outside of any
contrevert i ng evi dence.

ARGUMENT

The Court erred in finding Robinson not impecunious
based on evidence not in the record or before the
Court.
The Court, in questioning Robinson, regarding her financial
situation stated that he had seen her "several times

... Csit]

with an attorney, indicating that your were his paralegal and
legal assistant..." (Transcript P. 12, L. 18-20).
was challenged

This evidence

by Robinson as being an incorrect statement of

9

fact.

(Transcript P. 13, L. 3-8).

Bur. trie Court decidea that

"In the last year, appellant has appeared

several Limes in trie

Murray Circuit Court with a Salt Lake City attorney ana was
introduced as his paralegal."

iSee

Order, January 22, 1992. ;

Neither Robinson nor Murray had not introduced

this evidence

as part of it's case and this puts tne Judge in the position of
testifying against Fobinson, whicn is a violation of Rule 605 of
the Utah Rules of Evidence; and then finding himself to be a more
creditable witness than she was.
The same situation applies in regard

to the statement within

the Order which said:
"...The Salt hake Tribune, in November 1931, carried a
news report on the result of the trial in which
appellant was the plaintiff in a Federal District Court
suit against a Salt Lake County enforcement agency
wherein she claimed that the agents of the agency
had
unlawfully invaded her privacy by opening a briefcase
containing iegai papers belonging to attorneys for whom
she was doing iegai research...."
except that this ruling is more damaging in that this
evidence was never provided

in Court and Robinson had no

opportunity to controvert it.
Had she been able to address the issue, Robinson would have
pointed out to the Court that while she was the Plaintiff in that
case, she was awarded the sum of $1.00 as damages, pursuant to a
Summary Judgment.

Therefore, this information is irrelevant to

the issue of whether or not Robinson has funds to pursue her
appeal pursuant to Rule 401 of the Utah Rules of Evidence.

That

$1.00 would not go very far in paying for transcripts.
Similarly, the question of Robinson's "several" appearances
10

with an attorney, whether in fact it was

several

or "one' as

Robinson contends, is irrelevant given the fact tnat Robinson had
testified, affirmed and stated what her actual income was and
whether or not she

appear once or

contradiction to what she said.

several times, was not in
Furthermore, the attorney

Circuit Court Judge Griffiths had seen her with, had retired from
the Bar by

the time of the ruling and provided her with no

further work.

The Court erred in finding Robinson not impecunious
despite clear and uncontroverted evidence to the
contrary.
Robinson filed, with her original appeal an Affidavit of
Impecuniosity

(Index 64-73) which contained the following

affirmation:
"1. That she does verily believe that she is entitled
to the relief she is seeking.
2. That owing to her poverty, she is unable to bear the
costs of said relief, and further;
a. That her average monthly income is $600.00.
b. That she has monthly expenses at least equal to that
sum.
c. That she is the sole support of two minor
children."
This language substantially complies with the requirements
of Utah Code Annotated, 21-7-3 (1953).

When she was served with

a Subpoena Duces Tecum from Murray she filed an additional
affidavit (since it has not been included in the record of this
case and apparently lost in the Circuit Court, Robinson has
attached a copy of this document as part of the Addendum to this
brief);

(Transcript P. 7, L 13-13; F. 10, L. 3-15; P. 12, L. 3~
11

24;; which contained

the following

affirmation:

"i. That sae is the Defendant/AppeiLanr in the aboveentitled matter, having fiiea Notice or Appeal on
January 11 , 1 3 9,1 .
2. That she does verily be iie v e sae is entitled to t a e
relief sne is seeking.
3. That owing to her poverty she is unaoie to oear the
costs of saic appeal.
4. That she is the sole support of two minor children.
5. That she has kept no records of employment for the
years 1986. 19 8 9, 193 0 or 1931.
6. That she has not made application for employment
during 1988 and through September 1331.
7. That pursuant to the definition of employment and
employee found in Biack Legal Dictionary, 4th Sd . sne
has not been employed by any persons in the period of
1988 through September 1391.
8. That she has kept no records of monies and/or
reimbursements (services of goods or intangibles) from
any source for trie period of 1986 through September
13 91.
9. That sne did not file any Federal or State Tax
returns in i968, 1969, 199 0 or 1991.
10.
That she owns no real property.
11.
That she owns the following personal property:
1 1988 model 12 x 6 5 ft. mobile home;
1 ref r igera tor;
1 st ov e ;
3 beds;
1 dresser;
1 kitchen table and 4 cnairs;
2 living room chairs;
misc. books;
misc. clothing;
12.
That she has no interest in any Trusts,
Endowments, or other similar funds.
13.
That she does not have nay banking, checking,
savings credit union or other similar accounts."
These were answers to specific requests made by Murray in
its Subpoena Duces Tecum.
The Court, on it s own incentive questioned Robinson, more
specifically, as to her assets. (Transcript P. 12, L 8~25; P. 1315 ail; P. 16, L. 1-16).
No evidence was submitted to controvert any of Robinson s
12

allegations regarding her financial status.
Utah has not passed on the issue of

uncontrovened

Affidavits of impecuniosity out in dealing witn uncontroverted
Affidavits in support of Motions for Summary Judgment pursuant to
Civil Law, the Courts have stated that "when a party opposes a
motion, [support by affidavit]... fails to fiie any responsive
affidavits or other evidentiary materials... the trial court may
properiy conclude that there are no genuine issues of fact,
uniess the movant s affidavit affirmatively discloses the
existence of such and issue."

^Franklin Fin, v. New Empire Dev.

Co. , 6 5 9 F.2d

10 40 (Utah 1983 ; Cowen & Co. v. Atlas Stock Transf.

Co. , 6 9 5 F.2d

109 i Utah 19 8 4) ; Busch Corp. v. State Farm Fire &

Cas. Co., 7 43 P.2d

1217 (Utah 1987).

It would seem logical that

the same standard should apply to Affidavits of Impecuniosity
filed

in appeals as of right from a criminal appeal.
Robinson met her burden to show her financial

state

sufficiently enough to present a prima facie case of
impecuniosity.

Murray did not even try to controvert her

evi dence.
Although the Judge added his testimony to that of
Robinson's, his did not controvert her impecuniosity either.

EVIDENCE MARSHALLED
The evidence before the Court was submitted by Robinson, in
her two affidavits and in response to the Court's questions and
in the Court's own additional evidence.

13

That evidence consisted

in it's entirety of the following:
a. That her average monthly income, from free lance
paralegal work is $600.00. ("Sometimes less' See transcript P.
14, L. 9-13); and that this is derived from case-by-case
transactions and is not a specific salary.
b. That she has monthly expenses at least equal to that
s urn.
c. That she is the sole support of two minor children aged 7
and 12 (at that time).
d. That she does verily believe she is entitled to the
relief she is seeking.
e. That owing to her poverty she is unable to bear the
costs of said appeal.
f. That she has kept no records of employment for the years
1988. isoa, iy9u or I991.
g. That she has not made application for employment during
1988 and through September 1991.
h. That pursuant to the definition of employment and
employee found in Black' Legal Dictionary, 4th Ed. she has not
been employed by any persons in the period of 1986 through
September 1391.
i. That she has kept no records of monies and/or
reimbursements (services of goods or intangibles) from any source
for the period of 1988 through September 1991.
j.
That she did not file any Federal or State Tax returns
in 198 8, 1989, 1990 or 1991.
k. That she owns no real property.
1. That she owns the following personal property:
1 1968 model 12 x 65 ft. mobile home;
1 refrigerator;
1 stove;
3 beds;
1 dresser;
1 kitchen table and 4 chairs;
2 livingroom chairs;
mi sc. books;
misc. clothing;
m. That she has no interest in any Trusts, Endowments, or
other similar funds.
n. That she does not have nay banking, checking, savings
credit union or other similar accounts."
o. That she had appeared in court either many times or once
as an attorney's paralegal.
p. That she had been a Plaintiff in a case against a Salt
Lake County law enforcement agency because of his violations of
her rights and aiieging damages due to the invasion of privacy of
attorneys', for whom she worked as a paralegal paperwork,
paperwork.
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Murray argued that the standard for appointment of counsel
was the applicable standard.

This is the same standard applied

by Judge Griffiths in denial of the transcripts in State v.
Burton matter.he referenced
matter.

in his Order, as well as in this

Robinson does not know if that is the appropriate

standard but will argue as if it is.
Utah Courts have not ruled on the issue of what amount of
income constitutes poverty requiring the appointment of counsel.
Neither has the legislature promulgated any rules regarding this
issue.

Colorado has, however and its provisions as designated in

Colorado Supreme Court Directive, 8 3-3 and Colorado Supreme Court
Pi rective, 89-3, Attachment E (See Addendum) wherein Robinson,
with her family of three (the family shown on the record) would
fit within Colorado's poverty guidelines.
Therefore the evidence, giving "due regard" to the findings
of the lower court are nonetheless "clearly erroneous" and the
Court should have ruled that Robinson is Impecunious and should
have ordered the transcripts be prepared at Murray's expense.

The Court erred in "ovex—stepping" it's jurisdiction
and ruling on Robinson's entitlement to transcripts.
This Court remanded the issue of impecuniosity to the
Circuit Court specifically to determine indigency.

It made no

request of the Court to determine whether or not Robinson was
entitled to transcripts at Murray's expense.
been

This matter has

appropriately within the Utah Court of Appeals' jurisdiction

since January 11, 1391 and the Circuit Court only has such
15

jurisdiction as this Court remands to it.
therefore limited

The Circuit Court was

in its right to make legal determinations of

entitlement and could only determine

impecuniosity.

The Court erred in ruling that Robinson is charged with
an infraction, as the basis of denial of transcripts,
when the veaord
clearly shows she is charged with a
violation of a Class B misdemeanor.
The record before thi

Court clearly states that Robinson

was charged with a violation of Murray Ordinance 18-124.3,
"Driving on Suspension" a Class B misdemeanor.
supplied to this Court as part of the record and
filed July 10, 1930, Index

(See Docket Shee
Information

3-8)

The Court in it's ruling stated that violation of this
ordinance was subject to a penalty of "... a fine not to
$1,000 or

exceed

by imprisonment not to exceed six months or both such

fine and imprisonment..." (See Order); which is the penalty for
class B misdemeanor.
Yet the Court's order lead one to believe that Robinson had
been charged with only "infractions' and not entitled to counsel
because the charge wasn't serious enough.

(See Order)

The Court erred in ruling that Robinson is not entitled
to transcripts due to the less serious nature of the
charges.
Using the standard applied to the appointment of counsel
issue Murray argued that Robinson wasn't entitled because of the
violation of a city ordinance, based upon a statement in City of
St. George v. Smith, 814 P.2d

1154 (Transcript P. 7, L. 20-25; F
16
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Therefore Robinson, is entitled to transcripts at the City s
expense pursuant to Utah Code Annotated, 77-32-1 and 5, upon the
finding that she is impecunious.

Denial of the preparation of transcripts at the City's
expense violates Robinson's right to appeal, when she
can not afford to have them prepared.
Robinson has a Constitutional right to appeal pursuant to
the Utah Const 1 tut ion t Article I, Section 12.

Counsel for appeal

has been ruled a part of that right in many cases including
Brown, supra.
In the underlying matter, most of the Appellant's issues on
appeal will require the substantiation of the Transcript.
of the problems complained of in that appeal occurred

Many

during

proceedings on the record and not in written documents.
T"his Court•,

in the absence of the transcript of the

proceedings, will be required to uphold the lower court's rulings
pursuant to Sawyers v. Sawyers, 5 58 P.2d
Sampson v. Richens, 770 P.2d

607, (Utah 1376);

338 (Utah Ct. of App. 1389).

However, the issues before this court are entitled to a full
review, and Appellant has a right to such appeal under the Utah
Constitution, Article 1 Section 12 as well as the Sixth Amendment
of the United States Constitution.
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WHEREFORE, Robinson moves the Court to overturn the lower
Court's finding that she is not impecunious and order it to
require that the City of Murray pay the costs of preparing the
transcripts of the Motion Hearing and Trial of the underlying
issue.
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I certify that FOUR true and correct copies of the foregoing
BRIEF OF APPELLATE was served upon the opposing counsel via U.S.
Mail, first class postage prepaid and address to:
Edwin Peterson
5 0 2 5 South State Street
Murray, Utah
on the Ol th day of August, 1932
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ADDENDUM

AMENDED
ORDER

.AFFIDAVIT OF

IMPECUN I OUS I TY

OF THE ("IRC U IT C 0 U R T J a n u a r y

COLORADO

SUPREME COURT D I R E C T I V E ,

21

22 ,

69-3

Ka y1in Robins o n
F. 0. Box 213
Biverton, Utah
84065
Telephone (Bui) 254-9379
IN IKE TKI5D JUDICIAL CIRCUIT COURT
IN AND FOR SALT LAKE COUNTY , STATE OF UTAf
MURRAY DEPARTMENT

ir\rx/ii o i i x o u r c r u i t H i IUIS
P l a i n t i f f / A p p eI l e e
f\nr.iNLinu H r r i U H v i i
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children.
for

the

year

1988. 1 9 8 9 , 1 9 9 0 or 19 91.
6.

That she has not made application for employment curing

1368 and through September 1991.
7.

That pursuant- to the definition of employment and

employee found in Black' Legal Dictionary, 4th EG.

she has not

been empioyed by any persons in the period of 1988 through
September 1391.
8.

That she has kept no records of monies and/or

reimbursements

(services of goods or intangibles) from any source

for the period of 1968 through September 1991.
3.

That she did not file any Federal or State Tax returns

in 1S88, 1383, 1330 or 1331.
1 0.

That she owns no real, property .

11.

That she owns the following personal

property:

1 136 8 model 12 x 6 5 ft. mobile home;
1 refrigerator;
1 stove;
3 beds;
1 dresser;
1 kitchen table and 4 chairs;
2 iivingroom chairs;
misc. books;
mi sc. clothing;
12.

That she has no

interest in any Trusts, Endowments, or

other similar funds.
13.

That she does not have nay banking, checking, savings

credit union or other similar accounts.
FURTHER AFFIANT 3AYETH NAUGHT.

KAYLIN ROBINSON

CERT I F I GATE OF NuTAR Y"
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N o t a r y r u b 11 c i n and r • :> r
S a l t L a k e G o n n z y , u r.. a n

i. s .

CERTIFICATE OF SERVICE
I certify that a true and correct copy of the foregoing
MOTION TO OuASH. SuEPEONA DUCES TECUM and AMENDED AFFIDAVIT OF
IMPECUNIOUSITY were mailed via first class mail, postage prepaid
to Plaintiff s attorney addressed as follows:
Edwin T. Peterson
5 0 2 o South State Street
Murray, Utah
64I57-G520
on the

day of October 1991

JAN 22 1992
THIRD CIRCUIT COURT, STATE OF UTAH

COURT OF APPEALS
SALT LAKE COUNTY, MURRAY DEPARTMENT

MURRAY CITY,
Plaintiff and Appellee,

ORDER

vs.
Case No. 902005472
(910022-CA)

KAYLIN ROBINSON,
Defendant and Appellant,

Pursuant to the Order of the Court of Appeals, a hearing was
held to determine the impecuniosity of appellant and consideration of appellant's motion for an order requiring the county
[Murray City] to bear the cost of the transcript.
Appellant's Amended Affidavit of Impecuniosity alleges that,
pursuant to the definition of employment and employee found in
Black's Legal Dictionary, she has not been employed since 1988.
Testimony at the hearing established that Appellant is selfemployed performing paralegal services and doing legal research
for various attorneys. Her average income is at least $600.00 per
month.
In the last year, the appellant has appeared several times
in the Murray Circuit Court with a Salt Lake City attorney and
was introduced as his paralegal. The Salt Lake Tribune, in November 1991, carried a news report on the result of a trial in which
appellant was the plaintiff in a Federal District Court suit
1

mvm*nwx> *~m«x~«axe^ county' law enforcement agency wnerein she
claimed that agents of the agency had unlawfully invaded her
privacy by opening a briefcase containing legal papers belonging
to attorneys for whom she was doing legal research.
From the record and facts available to the court, it is
clear that appellant has income from services of a paralegal
nature which she performs for lawyers in Salt Lake County. The
court finds that Appellant does not qualify as an indigent
defendant/appellant. Appellant's request to be treated as impecunious is denied.
Appellant was charged by Murray City with driving on an
expired registration in violation of Section 18-15 of the Murray
City Code and driving on a suspended driver's license in violation of Section 18-124 of the Murray City Code.

Pursuant to the

Murray City Code, Section 18-15 is an infraction punishable only
by a fine not to exceed $1,000, and defendants in violation of
Section 18-124 shall be punished by a fine not to exceed $1,000
or by imprisonment not to exceed six months or both such fine and
imprisonment.
Title 77, Chapter 32, Sections 1-6, of the Utah Code Annotated establishes the minimum standards for the appointment of
counsel and payment of costs for indigent defendants where there
is a substantial probability of the deprivation of his liberty.
In the case of State of Utah vs. Kitty K. Burton, Appellate Case
No. 900502-CA, this court analyzed the provisions of that chapter
and held that a defendant charged with violation of any criminal
2

m e nt

for more tfcan six months in a j*il or prison is not entitled

to court-appointed counsel nor payment of expenses incident to
appeal.

(See Order dated January 22, 1992.)

For the above reasons, appellant's motion for an order
requiring Murray City, the agency that prosecuted the case at
trial, to bear the cost of the transcript is denied.
DATED this 22nd day of January, 1992.

LeRoy H Griffifch£
Judge
Uv
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Directive 89-3

SUPREME COURT OF COLORADO
Offica of the Chitf Justice
APPOINTMENT OF COUNSEL AND GUARDIANS AD LITEM
FOR INDIGENT PERSONS

I.

SUtutsry Authority*

A. The federal and state constitutions provide that an
accused person has the right to be represented by counsel in
criainal prosecutions. This constitutional right has been
interpreted to mean that counsel will be provided at state
expense for indigents in all cases where actual incarceration
is a likely penalty, unless incarceration is specifically
waived as a sentencing option pursuant to Section 16-5-501, 8A
C.R.S. 11986). The statutory authority for appointment of the
public defender in criminal and delinquency cases is Section
21*1*103, 8B C.R.S* (1988 Supp.) and for appointment of
another attorney in place of public defender is Section
21-1*105, 8B C.R.S, (1986).
B. Various Colorado statutes have expanded the state's
responsibility to provide counsel and/or guardians ad litem
for indigent persons in certain civil actions, referred to in
this directive as "other cases.'9 A compilation of these
statutes appears in Attachment A.
C. State funds are appropriated to the Office of the
State Public Defender to provide for representation of
indigent persons in criminal and delinquency cases and are
appropriated to the Judicial Department to provide for
representation in other cases.

ii.

IndigencyA.

Indigent ? U U r
1) A defendant in a criminal case, a juvenile's
parent or legal guardian in a delinquency case, or a
person in other cases (including a child's parent or
legal guardian! must be indigent in order to be
represented by the public defender or by
court-appointed private counsel at state expense or
to be eligible for appointment of a guardian ad litem
at state expense. Such person!s) must also be
indigent in order for the court to authorize payment
of certain costs/expenses. All persons claiming to
be indigent and asking for court-appointed
representation must complete an application Form
JDF208, signed under oatht which shall be reviewed by

21 An indigant parson is ona whose income is below
tha applicable rate in the eligibility income
guidelines set forth in Attachment B or who lacks the
necessary funds, on a practical basis, to retain
competent counsel.

/

3) When the income of tha person exceeds the
eligibility-,Micome guidelines, the court may, after
conducting ^/hearing concerning the person's
financial situation, find tha parson indigent and
eligible foflf ?ourt-appointed representation if the
person lacks tha necessary funds, on a practical
basis, to retain competent counsel. Such finding
should not be made unless it is established that at
leaat two attorneys will not provide legal services
bacauaa tha parson is unable to pay their fee. The
court may than appoint tha pubLie dafejndar,' private
counsel, or a guardian ad litem and shall enter a
written order requiring the parson to reimburse the
state for all or part of thf axp«n«« rst legal
sarvlcaa and other costs.
B.

Protection of a Chlld , a Intareat.
If tha appointment of counaal or a guardian ad litem
is necessary to protect a child's interest, and tha
child's parent or legal guardian la not indigent, the
court shall conduct a hearing and make findings on
the parent's or legal guardian's financial condition
and make an appointment of private counaal or
guardian ad litem for the child and q£der the parent
or guardian to pay such fees as the court deems~"
"appropriate.
*"~~
"

i n . QuidftUn^i-XQr^Appglntmtnt 9f C<?umti In Crlainal and
Pclinqugrwy Caiti*
A.

[gdutnt SUtm *nd Appointment <?f ?Mblic Defender*
To be eligible for representation by the public
defender or court-appointed private counsel, a
defendant in a criminal casa or the juvenile's parent
or legal guardian in a delinquency case must be
indigent, as defined above and determined by the
public defender, subject to review by the court. If
such person is indigent, the court shall appoint the
public defender, except as otherwise herein provided.

B.

Public Defender Conflict of Interest Appointments.
I) The public defender shall file a motion to
withdraw in all cases where a conflict of interest
exists. The court shall appoint private counsel to
represent an indigant parson in casas where the court
determine*

•**.* *w-> - w n -

* - * - - * -

^

...

-

Attachment B
Directive 89-3

ELIGIBILITY INCOME GUIDELINES

Slit 9t ?%MiiJ
1
2
3
4
5
6
7
8

Monthly InCQlt

Yearly IneoM

I

3

622.92
835.42
1,047.92
1,260.42
1,472.92
1,685.42
1,897.92
2,110.42

7,475
10,025
12,575
15,125
17,675
20,225
22,775
25,325

For faaily units with lort than eight (8) aeabers, add
12,550 a year or $212.50 a aonth for aach additional aeaber in
tha faaily.
SOURCE; Oapartaant of Haalth and Hunan Sarvicaa,
"Annual Updata of tha Poverty Incoaa Guidalinas," as
published in tha Fadarai Register, Vol. 54, No. 31,
February 16, 1989. Guidelines are adjusted to 125% of
the Federal Poverty Guidelines, following the threshold
adjustment used by the foraer Federal Legal Services
Corporation in setting indigency guidelines, which have
been historically followed by Colorado.

